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. NEMIRDW HU & SHEA
A TEOPSAIONAL CORPORATION o o
SAMUEL B. NEMIROW L . 1629K Street, N.W. ' TEL 0300
LOREN CLAUDEA HU (185 1.1997) . SUTIES00 ' TELECO 8350306
TIMOTHY B. SHEA WASHINGTON, D.C. lnMG .
By Fax # (202) 690-2221
March 9, 2006
Director : : '
Commodity Pmcuremem Pohcy &
. Analysis Division

Farm Service Agency ,
United States Department of.

Agricalture (USDA) '
Room 5755-8

- 1400 Independence Avenue, SW
Washington, DG 20250-0512 .
Attention: Mr. Richard Chavez

Re:  Notice at 70 Fed. Reg 7477 (December 17 2005) 7 CFR.P
Procurement of Commodities for Foreign Donation -- Propose

Dear Mr. Chavez. .

. Weare wntmg on bchalf of Scal:ﬂ Inc. of Qyster Bay, New York it
subject notice. Sealift owns and operates eleven US flag vessels at least thr uch -
regularly trade in the carriage of cargoes sponsored by USDA / CCC under id other
programs govemed by the subject ruies. Sealift has a vital interest in the admini n of these
programs, and, in pamcular the procedures to be used in a submlssmn and ev: ofbids in
connection with the procure:mem of c:ommodmts for donatlons overseas

Intrnductmn ‘ .
Sealift is grateful for the extension of time granted to connnenters ( open.
meeting on the subject of this rulemaking. Sealift believes that the meeting eful for
many purposes, particularly USDA’s commitment to work with Marad and try in
developing the rules and to educate the industry with respect to the 1mplem I f any rule
that may emerge. The recognition of USDA officials that the system isa comp ‘ _rl‘c—i‘n- -

progress requlrmw careful-testing was also constructive.
It remains Sealift’s position, nevertheless, that the information avallab the industry
on this proposal is so limited that we lack the requisite information to formulate mments.
The amendments to the rule are a precursor to adoption of a one-bid system. Bo
admlmstratwc and programimatic changes are conternplated by the amendments
unsure, however, as to how much the technical changes are influencing the. pr arratic
changes or the other way around. We are equally concemed about unintended changes that
may flow from what are considered to be administrative constraints and man herefore,
ag we rioted in the open meeung, we urge formation of a govemument and mdus working . -
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group to craft a protocol for 2 side-by-side test of the tworsystems so that al i aries —
inchuding USDA -~ can evalnate the import of the changes contemplated. :

L;a'gql"Setting I ) . o
" The Administrative Procedure Act requires an agency to provide nony
rule, an opportunity for comment, and a statement of the basis and purpose of

adopted. 5 U.S.C. §-553(b)-(c). These requirements, which serve
accountability and reasoned decisionmaking, impose a significant duty on the
of a proposed rule must incinde sufficient detail on its content and basis in:la
allow for meaningful and informed comment. The agency must make availablé
a form that allows. for meaninigful comment, the data the.agency used to develo
rule. See American Medical dssociation V. Reno, 57F 3d. 1129, 1132, 1133 (B
The notice-and-comment requirement helps to-¢nsure that the rule is subjected
thoroughgoing analysis and critique by interested parties and the agency. Id at
notice and comment provision cannot be tumed into @ “bureaucratic game of i d seek.”
MCI Telecommunications Corp. v. F€C, 37 F 3d 1130, 1142 (D.C. Cix 1995). -

The Notice is Prematare as Long as Issnes Raised by the Industry Rema ressed’
“The industry has raised a number of concerns about the proposal. On omments
set out in an email distributed to USDA and AID representatives, dated Apri : ‘
Keith Powell, Sealifi’s broker, provideda careful summary of points relatin
See atiached copy. The points raised in this memoarandun are fundamental to:ac
the entire system and deserve carefill consideration. Basically, Mr, Powell:
the system as contemplated, at least at that time, would not permit carriers 0 ¢
ordinary kinds of contingencies that are the fabric of ocean cartiage. Forexa
contemplated system offers would be tied to:an individual vessel. Under the ¢
coutse, carriers offer individual vessels or named substitutes. The limitatio
consiraint that seems to come from a computer system, but it obviously will 1
* submission of offers but also the administration of the prograxn. Similarly, )
system, occan carriers can identify and pride‘outqptions‘ and ,altmativeS‘qu
offers. So, for instance, premiums for-additional load or discharge ports may
additional costs for auxiliary services such as fumigation or injand transportd
set out. The FBES system would not accept those options readily and would:
submission of multiple offers in order to capture those kinds of options. Alth
been indications that certain points raised in the Powell email were or would
somewhere in the process, we do not know whether or how these have bee ed.
The very complexity, of the system and the need for testing suggest that these activities
should be accomplished before the industry comment period s closed so that e & terested
pariies can assess the net effect of these changes. e -
Adequacy of the:Notice - -

The notice raises-.a;,r;mnbe::;}ﬁ lcgﬁll and pbiicy issues.
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The proposed rule relies for authority on. 46 U.S.C. app. §1241(b) an‘ Cargo,
Preference Act of 1954. USDA lacks authority fo administer the Cargo Prefi of 1954
80 its reliance on the provxsxon is questionable. Indeed, the method of impler
preference requirements in the propoged system remains unaddressed as yet.
systemn, for exaraple, if errors are introduced in the process, 2 and later caught'b
can be remedied before the fixtures are finalized; under the new gystern is not s ‘
there is ever contemplated that the computer could err and, if so, what the meth addressing
such errors might be. The Notice acknowledges that law mandates “many con torities.
In onc of the most basic mandates, cargo preference, the proposal gives no infa ‘Qnﬂas to
how it will be the administered in the revised system.

At a minimum, Marad, the agency that administers the Cargo Prefere:n'
should be a central participant in the adoption in evatuation and adoptmn of an e:d n_ll.ﬂ\
not only because of its statutory role but also because of its ¢xpertise in the area
eratifiedtd Teamn from the public meeting that Marad will have 2 pmmment 1-0
of any rule. - Sl

The Notice declares at page 74718 that USDA / CCC pmposes to a ‘tothe.
commodity in evaluation pracess by eliminating the to the two-step bid praces Jotic
does not explain how the amendments would add clarity to the process. The c¢
introduced by the proposal, particularly the elimination of the head to. head co
some serious question as to whether these changes will achieve the stated goal
day. Tn addition, the discussion should evaluate whether the changes will ca.n'y-:
the Powell email strongly suggests. ‘

The Notice asserts at page 74718 that the new system should redice.ge

“congiderably” because the tonnage would be consolidated by the carriers” bic
there are strong incentives for consolidation in the current system. Additional;
consolidation may yield savings for shippers. Yet, there is nothing in the Notlc
the basis for the new incentives for conselidation of the carriers’ bids providec

. The Notice also indicates that the proposed evaluation process will be:
because ocean carriers are expected to offer quantity increments most economi
Again, the assertion is not suppoited by any rationale.

The suggestion in the Notice that delivery times would be reduced beca
freight evaluation process would be streamlined fails to knowledge that the pr¢
another initiative that is contradictory — elimination of one of the two monthl
No rationale is provided for the elimination of one monthly load period. Th
candldly address how elmnnauon of one of the two monthly load penods mll 1
urnes .

ion, raise

Conclusion .

From Sealift’s perspecuve the proposed system is premature and unt
mu-oduce administrative constraints; and burdens on carriers and their broke;
disproportionate to the matters saught o be addressed. Beyond that, the e
accommodate the flexibility and transparency necessary for carriers to refine
provide vigorous compemmn. Accordingly, the economtic incentives sought 1
frustrated if camers are so unable to control nsks that they may be. rcqurred 10 :
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competitive bffcfs; Sealift urges, ﬂxerefum,‘that _adpptiqr_; of any rulg be 'df;fg ;
systemn is completed and tested in a structured side-by-side review.

Sihcérely, |

Timothy B. Shea
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——Qriginal Message—--~

From: H. Keth Powell

Sent: Thursday, April 07,2005 3:47 PM ‘ : .
‘Tat "Scherl, Denise(M/OAAST €)"; 'Kenneth Martin'; ‘Mark Claar'; "David Liem'; N
(nmrandail@kcg.fsa.usda;gbv) o o
Subject: FBES Presenttion March 31, 2005

Dear All,

e -

First | want 1o thank all of you for taking the time.ta meet with the Carriers last’ -
discussions proved useful in furthering our understanding of the capabiities.an es of
FBES as currenily designed. So thal we are clear on what was discussed onthe !
wanted to summarize these points with my comments and some follow-up questic

The summary points and my comments are as follows:

1} Time Line = The prog:?mming is to be compléted in June.withiinterﬁailtgs I
until Decembper, External testing to be done during the first quarter of 2006.wi
immediataly thereafter.

'

2} As currently designed, tHe bids entered inio FBES will be tied to an individt & can -
present difficullies since many Carriers can not pre-select the performing vess o
quantity, type of cargo, availability da‘tes and dis_charge poris aré known. It was

_ the bids be fied to a Carriéi 'so that a carrier has the flexibility to use different v
offered guantity. As an example a Carrier may wish to use several vessels 1o
and can anly select the vessels after the award has been made. Altematively, a
wish to usa one vessal to lift the awarded quantity; but can only make the decisionasto
vessel lo use after the awarded quantity, discharge ports and commadity availabi dates are
known, - I L ‘

4) The “Consiraint Group* féalure ties individual bids (vessels) together so
can not be contracted twice. In cerlain circumstances this is important and th

subject) shauld be tied fnindividual vessels. In other cases the constraint ma

the bid (not the‘vessel) asiin cases where a Carrier is offering multiple vessel
wihere a Carrier may need fo put a constraint on twa or more bids is where the ;
lirnit (other than the vessel capacity). Therefore, | would suggest that the prograrn atlow for a
constraint to be placed on.a bid in addition to the vessel. - o

Lo




“premiums, discharge port minimum and maxiniums, and additional quantity
limitations, if additional variables were introduced, the “run time” required for th

. toid that USDA would continue {o inok at ways to minimize the 'run time" s6 these
" variables can be added to FBES; however at the current time they could not. A

.. ete...) would not have to be separately entered for each parcel. USDA stated

~ freight tenders within 24 hours after the issuance of the invitation. -

—2EE5 1_1_1_2_'?_ FSA/FDD EXPORT PROGRAMS ‘ 202 285 37EZ2

F. &5

418 was asked if FEES could be modified to allow for Ic:ad and dascharge pq
above the current faur per bid). We were told that based on the current softwes

soiution would greatly exceed the time fimitation for making the commodity aw

o

based on Potomac’s understandiag of FBES, we believe that itis a prac'acal i
submit offers in FBES that can approximate the offers that we are urrently subrm
‘of our clients. In other words, some Garriers will not be able to accurately price
the vayage duration, voyage distance, number of discharge ports and other co
system limitalions. This will force carriers to work basts their “best guess” or mos
“worsl case” scenarios which we believe will signifi cantly increase cost.

5) It was asked if a discharge port/delivery point premium mput screen ol
that the various premiums (such as fumigation / stacking charges / inlanid tra

every parcel included in the bid would have all the premiums added whether.
and the Carrier would then need o edit the pricing for each parcel. The d:ﬁcus
around having the invitation pre-farmatted for the tender terms so that-only the
premiums would be added fo the parcels selected on the bid price page: USDA
could consider doing this for the next version of FBES. It was notéd that since FE
Carriers 1o price each parcel separately that the amount of work o submit a sing
substantial, As an example under inv. 045, a single bid to Red Sea/ East Africa
many as 57 parcel pricing entries. There are seven discharge ports for all of th
range. If a carrier wishes to submil a separate bid for each unigue combination
seven ports it will require 127 separate bids (ie 2 to the 7" power minus one). |
io'have an gption that allows for 2 second load port that is another 127 bids. Ifth
fo have more than four quantity ranges for each bid then that requires even moré
can see we very qusckiy reaches an input demand that is completely unreason,
o rephc:ate what we naw can put on 2 single 4 fo 6 page offer. In addition, if Bidd
1o putin multiple: aﬂ'ers th|$ muld have the same impact cn * “fun time” as havmg A
for theme prem:ums ‘ :

VI BRI P .

. 6) It was noted that FBES will advertise all cargo under an invitation based.
dates for the second shipment period. Moreover it was further noted that Car
1o offer vesséls that have an ETA prior to this second shipment period at port
parties pointed out that this will restrict vessel utilization and could delay carg
suggested that Carriers be given the option to load cargo earlier than the invita
provided the cargo is avadabte ta lnad No decision was made by AlD on this pm‘

7} it was pointed out that all freight tenders must be issued immediately aftar
Commaodity / Freight invitation. USDA/AID stated that the PVQ's will be require
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8) The time fine for the release.of the invitation, the submission of the freightié
offers and the award is as follows:

Day 1 — Gommodity / Freight invitation issued
©'Day2- Freight tenders issued |
. Day 9 - Freight offer du.e‘
Day 910 14'; .F;VD reviév;.- of offers |
| na'”y??— m;imndity bids due |

. Day 15 = Cammodity and Freight award

- ltwas stated by USDAJAID that there can be no modification to the fieight offt
submission, thus if the freight offers are submitted in accordance with the frei
PVO review will unlikely resultin any bid disqualifications nor can any clarificd
the Carriers result in any bid modifications. That said we do not see the need ) to k
given 5 days to review the offers. We would suggest that this time be reduced a# me saved

be used to extend the Freight offer due date.

+9) The observation was made by the Carmiers that any DDA's must be fully: ththe -
standardized booking note DDA terms (cls 15) with na modifications. No deécisic de by -
AlD on this point, . ‘

10) it was noted that FBES curréntly does not have a copy bid feature; hEﬁce 2
made for FBES to have a'copy féature whereby a bid from the same invitatios ied to--

fiow for quicker preparation of additional bids. USDA responded that this col
question was asked if bids fram one invitalion can be copied for use under a1
LUSDA stated that copying in this case would be more difficult due to the fact th reels differ

from one invitation 16 another. New question - Could all of the bid {except the <p .parceals) be .
copied from one invitation to another? ‘ o . Lo

11) The question was asked if FBES will be oqmpliant with the cargo preferer
© regulations. USDAJAID noted that the system will work the same way as carg

" being done today. The cbservation was then made that undes the current two em a P1
carrier must offer from all loading paints or ports 10 ensure that a P2 bid subm same’
cargo is fiot considered as US flag, It was noted that this would lead to most if'no nd PZ .
carriers offering from all.loading ports / poins. The P1 camiers doing 50 to ensure P2 bid is

riot considared on the cargo in question, the P2 carrier deing so in hopes that it
point where na P carrier offered. AlD asked if there was interest in having an indus

fy meetng '
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on how FBES would handl’e Cargo Praference. There was no consensus amnng
participants on AlD's request. : : .

12) The question was asked how FBES witl optimize the cost of meeting'th%
Lakag set aside program. USDA stated that the LP will do & “first run” to consi

" purchases absenl cargo preference. Then,once the purchase quantity for the &
determined (notto exceed 25 pet of the total invitation), this quantily is placed &
purchase requirement into the system for the second run. The LP run should thien
exact mix of parcels that has the least impact of the freight rates applicable on the
cargo purchased. o

e -

End
We also have the following questions:

;-1_-) Can we please get an electronic copy of fhe current program, so that we ¢an
screens sequence and interact? ‘ o

2) Does the program aliow for XML web services? Based on my recent 'qnnvé‘" ve .
Liem, 1 understand that it does nol. Is it possible for the FBES to be modified for version
1o have XML capabilities? : S

3) Since it appears that it's USDAJAID's intent to. implemant FBES ac.cording{'t
Is USDAJAID willing to commit to resalving the major deficienciesito the safisfac
industry before implemeniting FBES? : _— R

End

“‘We wish to point out that the above represents our observations and comme
 recént meetings and our current knowledge of the program. As we continue !
we no doubt will have other questions, suggestions o CONGemMs which we wil
attention. FBES represent the most dramatic change to the ocean freight procure ”
since the inception of the.food assistance programs and we took farward to conti g to work
“with USDA/AID on this most important project. . '
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We thank you for your review of the above issues and ook forward ta your resp
Sincerely, L
Keith Powell ?
e -
3
.-JJ

TaTAL P. 18
TAOTAL F.@9



